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Introduction

This decision addresses the 24 bargaining units (excluding physicians, medical residents,

physician assistants and clinical assistants) created under The Health Sector Bargaining Unit

Review Act (HSBURA).

There are six employers organizations all of which are represented by Provincial Health Labour

Relations Services (PHLRS):

• Interlake-Eastern Health Region Employers Organization (IEHR)

• Northern Health Region Employers Organization (NHR)

• Prairie Mountain Health Region Employers Organization (PMHR)

• Shared Health Employers Organization (SH)

• Southern Health Region Employers Organization (SHR)
• Winnipeg-Churchill Health Region Employers Organization (WCHR)

Each of these employers organizations has the following four bargaining units:

• Nurses

• Professional/Technical/Paramedical (PTP)

• Facility Support

• CommunitV Support

Representation vote5 were conducted for each bargaining unit/employers organization where

more than one union was eligible to be selected and opted to participate. Eighteen

representation votes were required. All unionized employees, and only unionized employees,

were eligible to vote.

Four unions were successful in these votes and are referred to 25 the “successor unions”:

• CUPE (Canadian Union of Public Employees)
• MAHCP (Manitoba Association of Health Care Professionals)

• MGEU (Manitoba Government and General Employees’ Union)

• MNU (Manitoba Nurses Union)

No representation vote was required for the following bargaining units/employers

organizations:

• Nurses/IEHR represented by MNU

• Nurses/NHR represented by MNU

• Nurses/PMHR represented by MNU

• PTP/NHR represented by MAHCP

• PTP/PMHR represented by MGEU

• PTP/SHR represented by MGEU
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1. The Commissioner has jurisdiction under Section 19 of HSBURA to ‘issue, amend or rescind

any bargaining certificate “. Section 21 further provides that, “A decision or order of the

commissioner may amend or rescind a decision or order (including a certification) of the

Labour Board.”

2. In order to assist with the process of issuing certificates for the new bargaining units, the

Commissioner requested that PHLRS and the successor unions attempt to reach agreement

on proposed bargaining certificates and exclusions from those units which would be provided

to the Commissioner for consideration. Unfortunately the parties were unable to reach

agreement.

3. In order to expedite the transfer of responsibility for employee representation from the

unsuccessful unions to the successor unions, the Commissioner amended the process to

defer the issue of exclusions to allow the parties to discuss it within the context of collective

bargaining. The Commissioner determined interim bargaining certificates would be issued to

allow the unions and PHLRS to commence collective bargaining while the Commissioner

would be available to resolve the issue of exclusions if required.

4, The parties were asked to attempt to reach agreement on proposed interim bargaining

certificates given this revised process. MAHCP and PHLRS reached agreement on two

certificates for the PTP units in WCHR and SH. MAHCP noted that because of its unique

bargaining unit history based on classifications as a community of intere5t, these certificates

‘may not fit into the form of certificate that is appropriate for other groups” Where the

PHLRS position on certificates is mentioned in this decision, it includes the certificates that

MAHCP has agreed to. Unfortunately, the unions and PHLRS were not able to reach

agreement on the other 22 bargaining certificates.

5. On October 16, 2019, the Commissioner requested submissions from the parties regarding

the interim certificates. The parties were provided with parameters to assist them in the

preparation of their submissions and were invited to comment on all matters related to the

certificates in their submissions, including the parameters.
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6. The parameters outlined by the Commissioner for the certificates are summarized as follows:

1, Each new bargaining unit description will include only emplDyees, positions and

classifications that were either
o Included in bargaining units covered by existing collective agreements or

o Covered by certificates issued by the Manitoba Labour Board or the

Commissioner but for which a first collective agreement had not been

concluded as of August 22, 2019.

For purposes of greater certainty, an employee, position or classification that was

not unionized as of August 22, 2019 will not become unionized by virtue of the

issuance of new certificates.

2. A new certificate will be issued for each of the 24 bargaining units regardless of

whether a representation vote was conducted.

3. All new certificates will be consistent with each other and will follow the same

format as much as possible.

4. Each new certificate will contain an effective date that is a minimum ofho weeks

after the certificate is issued.

5. All previous certificates issued by the Manitoba Labour Board will be rescinded

and replaced by the new certificates.

7. In the course of the discussions between the parties additional issves arose which were

addressed in the submissions. These included:

a. Inclusion in each certificate of Appendix A which is a list of the specific

classifications to be included in each new bargaining unit proposed by PHLRS.

b. Specifying the certificates previously issued by the Manitoba Labour Board that

would be rescinded by the Commissioner.

c. The designation of employer in the certificates.

8. The submissions rebuttal submissions and proposed certificates submitted by all of the

parties have been reviewed. This decisiDn confirms the five parameters. The following

specific determinations have been made.
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Parameter #1

• Each new bargaining unit description will include only employees, positions and

classifications that were either

o Included in bargaining units covered by existing collective agreements or

o Covered by certificates i55ued by the Manitoba Labour Board or the Commissioner

but for which a first collective agreement had not been concluded as of August 22,

2019.

For purposes of greater certainty, an employee, position or classification that was not

unionized as of August 22, 2019 will not become unionized by virtue of the issuance of new

certificates.

9. Section 2(3) of HSBURA states, ‘All unionized employees in the health sector must be

included in a bargaining unit.’ That has occurred. (underlining added for emphasis)

10. Section 6 of HSBURA provides that the Commissioner will determine the composition of

bargaining units having regard for a number of factors including ‘(f) that only unionized

employees are to be included in a bargaining unit.’ That has occurred through the

classification slotting process. (underlining added for emphasis)

11. RSBURA requires that all unionized employees and only unionized employees will be included

in a bargaining unit. The bargaining unit description must not expand the scope of the

bargaining unit beyond the scope that was established during the classification slotting

process that determined the composition of the bargaining units.

12. HSBURA was intended to restructure existing unionized employees, positions and

classifications into a fixed number of appropriate bargaining units. It was not intended to

increase (or for that matter, decrease) the employees, positions and classifications that are

unionized. It is noted however, that in determining the appropriateness of the new

bargaining units, the issue of management exclusions remains outstanding.

13. It would be inconsistent with HSSURA to add non-unionized employees to a bargaining unit

through the certificates that are being issued. Similarly, itwould be inconsistent with HSBURA

to retain previous certificates issued by the MLB as proposed by the unions because it could

have the same result of adding non-unionized employees to a bargaining unit. Even if

HSBURA does not prevent it, the intent of the Act and the fact that non-unionized employees

were not allowed to participate in the representation votes reinforces the need for

certificates to be issued that are consistent with this parameter.
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14. CUPE noted in its submission that the issue of ‘grant funded positions” requires clarification

by the parties and should be addressed in collective bargaining, The interim certificates will

exclude grant funded positions that are currently excluded. The Commissioner will be

available to resolve this issue if the parties cannot resolve it through collective bargaining.

15. HSBURA has not eliminated the ability of non-unionized employees to become unionized or

the ability of the applicable unions to attempt to unionize them. Unionization can take place

at any time in accordance with the following processes:

a) The applicable union and PHLRS can reach agreement on inclusion in the

appropriate bargaining unit;
b) PHLRS can voluntaricy recognize the applicable union as the representative of such

employees; or

c) The applicable union can attempt to unionize the employees under The Labour

Relations Act (subject to HSBURA parameters including in particular, the fixed

number of bargaining units).

16. In addition, if for example, a unionized personal care home not previously subject to HSBURA

“handed over the keys” to an employers organization (as took place with St. Paul Personal

Care Home mentioned in the MNU submission), the unionized employees would be

integrated into the appropriate HSBURA bargaining units. If the employees of the personal

care home were not unionized, they could become unionized in accordance with the

processes outlined previously.

17. While the union submissions did not directly challenge parameter #1, their proposed

certificates do not comply with the parameter. In addition, the existing certificates forcertain

bargaining units that the unions propose to retain do not comply with parameter #1.

18. Submissions from the parties stressed the importance of ensuring that the bargaining unit

descriptions were clear, clean, concise, and so on. They noted the importance of issuing

certificates that would minimize conflict over their interpretation and application. The

certificates proposed by the majority of the unions create that possibility because they do

not satisfactorily comply with parameter t1.

Appendix A

19. PHLRS proposed inclusion in the bargaining unit certificates of an Appendix A that lists for

each employer, the specific classifications that are included in a particular bargaining unit.

The Appendix reflects the classification slotting decision of May 21, 2019.

20. The majority of the unions rejected the inclusion of Appendix A in the certificates and

suggested that the parties could reference the slotting document if there was a disagreement

over the inclusion of a particular classification. Since Appendix A contains the information
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from the slotting document, its inclusion in the certificates provides certainty with respect to

the scope of the bargaining unit by specifying the classifications that are included in each

bargaining unit.

21. MNU in its submission respecting Appendix A stated that the insistence on this approach

•‘..with no goad necessity and for no good reason raises the apprehension that it is being

sought for a mala tides reason.’ The PHLRS proposal for inclusion of an Appendix A directly

addresses parameter flu established by the Commissioner and on that basis alone is not an

inappropriate proposal. The MNU proposed certificates and the MNU proposal to retain

existing certificates do not meet the requirement5 of parameter #1.

22. It was noted in the CUPE submission that the inclusion of Appendix A is problematic because

it is a “static list” and that in the past, new classes were included in bargaining units regularly

by agreement of the parties. Appendix A does not change that process. The parties are able

to negotiate additional inclusions at any time. What Appendix A does provide is certainty

with regard to the inclusions when the certificates are issued and prevents the inadvertent

inclusion into a bargaining unit of non-unionized employees, positions and classifications.

23. As stated by PHLRS in its submission, “Appendix A is not intended to limit the inclusion of new

classifications at a later time or allow the Employer to exclude classifications by changing the

name of the position.” The Commissioner’s approval of including Appendix A in the

certificates recognizes the stated intention of the employers organizations.

24. The proposed certificates provided by PHLRS meet the conditions set by parameter 41 and

are the basis for the interim certificates that will be issued.

Parameter #2 and Parameter #3

• A new certificate will be issued for each of the 24 bargaining units regardless of whether

a representation vote was conducted.

• All new certificates will be consistent with each other and will follow the same format

as much as possible.

25. Unions took the position that existing certificates should not be rescinded where no

representation vote was held (and in one case, even where a vote was held) and that the

existing Manitoba Labour Board (MLB) certificate(s) should be left intact.

26. The MIB approach to issuing certificates has been successfully applied under The Labour

Relations Act for many years. However, HSBURA is a transformative piece of legislation that
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sets the parameters for union bargaining structures within the health care sector. The

HSBURA parameters are significantly different than those with which the MLB has been

required to work. As a result, the MLB approach was informative but not determinative of

the new bargaining certificates to be issued under HSBURA.

27. For example, labour boards including the MLB attempt to avoid creating a “multiplicity of

bargaining units” for an employer to deal with. That approach is reflected in the way in which

bargaining units are determined and described in certificates within the parameters of The

Labour Relations Act. Over time the operation of The Labour Relations Act resulted in a

significant number of bargaining units in the health care sector. At the time HSBURA was

proclaimed, there were 192 bargaining units. By the time HSBURA votes were conducted,

there were 199 bargaining units with the potential for more units to be created if not for the

implementation of HSBURA. There are currently over 300 bargaining certificates in the health

care sector (including both active and inactive certificates). This indicates the scope and

complexity of the bargaining structure that HSBURA was intended to address.

28. One of the goals of HSBURA is to reduce this multiplicity of bargaining units in the health care

sector. H5BURA states that “it is desirable to streamline collective bargaining processes by

establishing a fixed number of bargaining units.” Upon implementation of HSBURA, there are

24 bargaining units that are subject to this decision. HSBURA’s upper limit on the number of

bargaining units eliminates the need for the Commissioner to further address the issue of

multiplicity of bargaining units when developing the certificates unlike the MLB when issuing

certificates under The Labour Relations Act.

29. Similarly, labour boards including the NuB concern themselves with ensuring that employees

within a bargaining unit have a shared “community of interest”. This has resulted in nurses

in most areas being included in a nurses bargaining unit. However, in Winnipegosis Hospital

for example, nurses were included in an “all employee’ bargaining unit that also included

professional, technical and paramedical staff along with facility and community support staff.

Under The l.abour Relations Act this approach was available to the MLB. It is not an option

under HSBURA.

30. HSBURA in effect determines the community of interest. Section 2(1) of HSBURA establishes

“appropriate bargaining units” for each of Nurses, PTP, Facility Support and Community

Support and eliminates the type of “all employee” unit that existed in Winnipegosis before

HSBURA implementation. In addition, Section 5(e) required that the Commissioner have

regard to the ‘community of interest among employees” when the composition of bargaining

units was determined. HSBURA eliminates the need for the Commissioner to further address

community of interest when developing certificates.
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31. HSBURA implements significant changes to the entire bargaining unit structure in the health

care sector as well as the process by which bargaining units are created. These changes

require a reassessment of the approach to the certificates issued for such bargaining units.

32. As noted, unions suggested that new certificates should not be issued for any bargaining unit

for which a representation vote was not conducted. This would result in two or more

different approaches to bargaining certificates in the health care sector and create

inconsistency and the potential for conflict.

33. PHLRS noted in its submission that the previous certificates may not include employees who

should be included in the new bargaining units. For example the previous certificate for the

IEHR issued to MNU “would not capture (unionized) employees working at non-transferred

sites as set out in the Schedule to the Regulation in the Act. Nurses working at the Betel

Home Foundation should fall within the (new) MNU bargaining unit, but would not be

captured by MNU’s proposed bargaining unit description.”

34. Of the 24 new bargaining units under consideration, no vote was required for 6 units.

However, in two of the “no-vote units”, the new unit represents an amalgamation of multiple

existing bargaining units (in one case, six units and six certificates are involved) and even

though one union represents all of the employees in each case, new certificates are required.

35. New certificates are clearly required for most of the 24 units because of the substantial

changes taking place in the units. However, even in the units where changes are less

significant, it is important to ensure that there is as much standardization in the bargaining

unit structures as is reasonably possible. There is no reason to retain vestiges of the previous

system for a small number of exceptions when implementing system-wide changes. New

certificates will be issued for all units using a similar format.

Parameter #4

• Each new certificate will contain an effective date that is a minimum of two weeks after

the certificate Is issued.

36. Various positions were provided by the parties with respect to effective dates. Some unions

took the position the certificates should be effective the date they are i5sued. No compelling

reasons were advanced for that position. On the other hand, PHLRS recommended that for

the specific purpose of administrative efficiency, the effective date for each new certificate

should be established as the start of the pay period for the majority of employees in the new

bargaining unit. The Commissioner accepts the recommendation of PHLRS.
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37. Certificates for the four rural employers organizations will be issued with an effective date of

December 8,2019. Certificates for the WCRH and Shared Health (SH) will be issued with an

effective date of December 13, 2019. The parties will be advised when the interim certificates

are available. Parameter #4 is amended to reflect this process.

Parameter #5

All previous certificates issued by the Manitoba Labour Board will be rescinded and

replaced by the new certificates.

38. All previous certificates issued by the MLB or Commissioner regarding a bargaining unit that

falls within the scope of the bargaining units established by HSBURA are rescinded as of the

effective date of the corresponding new certificate. There will be seamless transition from

the previous certificates to the new certificates i.e. there will be no gap in union coverage for

unionized employees.

39. Unions requested that a list of the specific certificates being rescinded be provided. At the

request of the Commissioner, a list of rescinded certificates will be prepared by PHLRS based

on ts records and those of the successor unions, the unsuccessful unions and the MIS. The

list will be provided to the successor unions when it is available. Given the number of

certificates involved and the lengthy history of health care sector bargaining, the list may not

be exhaustive. The Commissioner will address any issues arising from the list of rescinded

certificates.

40, Unions noted their preference that the final certificates referto the specific certificates being

rescinded. This is an issue that should be addressed by the parties in collective bargaining

and referred back to the Commissioner for inclusion in the final certificates.

Other — Designation of Employer

41. Section 2(2) of HSBURA provides that the listed bargathing units are established as the

appropriate bargaining units for each health region and each province-wide employer.

42. 5ection 2(4) provides that, “A bargaining unit for a health region is to be certified under a

multi-employer certification when, in addition to the regional health authority, one or more

employers are specified as providing health services in the health region by a regulation under

clause 31(1)(b).”

43. Section 3(2) provides that, “For the sole purpose of collective bargaining, an employers

organization is hereby established for each health region, consisting of (a) the regional health
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authority; and (b) any other employers that provide health services in the region and are
specified by a regulation under clause 31(1)(b).”

44. Section 3(11) provides that, ‘For the sole purpose of collective bargaining, an employers
organization is hereby e5tablished forthe province-wide health employer, consisting of (a) the
province-wide health employer; and (b) any other employers that provide health services that
are provincial in scope and are specified by a regulation under clause 31(1)(b.1).”

45. The certificates proposed by PHLRS refer to employees employed at an employer which falls
within an employers organization. This is consistent with the specific provisions of HSBURA
and the interim certificates will be drafted and issued accordingly.

Conclusion

The process of issuing new certificates has taken longer than expected. The consensus-based

approach that has been used throughout HSBURA implementation can delay the process when

agreement is not achieved. However, it allows for input from all parties, a more detailed

examination of the issues and hopefully an improved result. Requests to expedite the process

were received from several of the unsuccessful unions and every effort was made to do so once

it was clear that the consensus-based approach would not result in agreements.

Thanks to the parties for their work in addressing the issue of certificates for the new HSBURA

units, It has been of considerable assistance in addressing the matter.

Interim bargaining certificates will now be issued based on this decision.

Final certificates addressing exclusions, specific certificates being rescinded and other related

issues such as grant funded positions, will be issued once the parties have had the opportunity

to discuss them in collective bargaining.

The implementation of HSBURA involves approximately 49,000 unionized employees working in

over 1250 classifications at over 300 work locations. It involves transitioning from 199 existing

bargaining units and reviewing over 300 bargaining certificates. There is the potential for the

parties or the Commissioner to have missed some matters. The expectation is that if any issues

arise, the parties will first attempt to deal with them based on this decision including the

parameters. If the issues are not resolved, they should be referred to the Commissioner who

retains jurisdiction tDsesnlve any issue5 respecting bargaining certificates.

Robert HSBURA Commissioner
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